In 2014, the Commission published a proposal for a Directive that introduces a singlemember private limited liability company, under a common label: Societas Unius Personae (sup), into the national legislation of the eu-Member States. In this publication it is examined what kind of legal forms of capital companies already exist in the eu-Member States and whether the sup is a welcome addition. The proposed legal form of the sup is analysed in order to answer the question whether the sup is an appropriate legal form for smes and subsidiaries. Furthermore attention is paid to issues which generally arise when the European legislator attempts to introduce a new legal enterprise-form, such as the sup. The authors conclude that there are no irreconcilable differences between the laws of the eu-Member States that might hinder the introduction of the sup. Also the European principles of subsidiarity and proportionality will not constitute an obstacle.
Introduction
On 9 April 2014, the European Commission published a proposal for a Directive that introduces a single-member private limited liability company, under a common label: Societas Unius Personae (sup), into the national legislation of the European Union (eu) Member States; the draft sup Directive, based on Article 50(2)(f) tfeu.1 At its meeting on 28 May 2015, the Competitiveness Council reached a general approach.2 The compromise text differs on a number of points from the former proposal presented by the Commission (see section 3.3.). In this publication, references to the draft sup Directive concern the compromise text.
A brief introduction to sups shows that they are private limited liability companies with a single member, meaning that their single share is held by a single person. An sup has full legal personality. Both natural persons and legal persons (of all sizes) have the opportunity to incorporate an sup. An sup can be incorporated ex nihilo or through conversion. The incorporation and registration of an sup is simplified; the entire process is digital in nature. There is no need for the founder to appear physically before any authority in the Member State of registration. Furthermore, the incorporation of an sup is achieved by a minimum capital requirement of eur 1.
The main objective of the Commission's proposal is to make it easier and less costly to set up companies across the eu. Also, cross border groups are facilitated. In the words of the Commission:3
In particular, it aims to encourage smes, including individual entrepreneurs, to carry out their activities in other Member States. At the same time, it should also benefit groups consisting of smes and larger companies by allowing them to set up single-member subsidiaries according to the same main requirements across the eu.4
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The objective of this publication is to examine whether the sup is an appropriate legal form for Small and Medium Sized Enterprises (smes) as well as for subsidiaries within the European Union. Furthermore, we will look into the issues which more generally arise when the European legislator attempts to introduce a new legal enterprise form, in this case focusing on the forthcoming sup.
In order to answer these questions, the following themes will be dealt with. First of all: what are the current available legal forms for enterprises in the eu? This question will be addressed in section 2. The focus will be on so-called 'capital companies' . Not only will national legal forms be examined but also supra-national European legal forms. Special attention will be given to the already existing eu-legislation on single-member companies. The second theme includes an analysis of the proposed legal form of the sup. This analysis, as well as the pros and cons of the sup, are described in section 3. Then, we shift the focus to some disintegrating influences between Member States which (might) hinder the introduction and/or development envisaged by the European legislator of a new legal enterprise form such as the sup. We describe these influences in section 4. Finally, we pay attention to a number of European issues such as the choice of the legal basis for the sup and the principles of subsidiarity and proportionality (section 5). Some concluding remarks are made in section 6.
Current Available Legal Forms for Enterprises in the eu

2.1
Introduction In this publication we will focus on legal forms of limited liability companies with a capital structure as this is the form of company most often used by smes especially in setting up subsidiaries or a group of subsidiaries abroad.5 In all Member States a distinction is made between two types of capital companies: private companies and public companies. The coming into existence of both types has been an autonomous development in the Member States independent of the eu harmonisation programme. However, as a direct result 5 Therefore (civil) partnerships (frequently used by smes and in groups) and sole traders fall outside the scope of this publication; see Commission Staff Working Document, Impact Assessment, Accompanying the document 'Proposal for a directive of the European Parliament and of the Council on single-member private limited liability companies' swd(2014) 124 final (April 2014) para. 3.2.
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In mifid9 terms: the securities are admitted to trading on a regulated market or a multilateral trading facility. Such a company is called a stock exchange company or a listed company. However, the free transferability of a public company's shares is not a necessary element: national law may provide for the imposition of restrictions on the transfer of the securities of a public company, as is the case in Germany and the Netherlands.10 In both Member States the articles of association of a public company may make the transfer of its securities subject to the consent of a company body. Another possibility is that the articles of association provide that a shareholder, who wants to dispose of one or more of his shares, must offer those shares first of all to his co-shareholders or to a third party to be appointed by a company body (a pre-emption clause).
In a significant number of Member States a public company may choose between a one-tier and a two-tier board structure.11 A one-tier board structure or unitary board structure means that the company only has a management board with managers and supervisors (also called executive and non-executive directors). When a public company has opted for a two-tier board structure this company has two distinct boards: an executive board for the day-to-day management and a supervisory board with purely supervisory functions. However, in Austria, the Czech Republic, Estonia, Germany, Latvia, Poland and Slovakia the two-tier board structure is mandatory, whereas in Cyprus, Greece, Ireland, Malta, Spain and the United Kingdom only the one-tier board structure is available to public companies. 12 A public company is frequently used by large enterprises and may have a large number of shareholders. Yet, this type is also used by relatively small businesses and may have a small number of shareholders accordingly. Generally speaking, public companies are less frequently used than private companies. Germany: Section. 68(2) AktG; the Netherlands: Article 2:87 dcc. 11
In the Scandinavian countries: Sweden, Denmark and Finland, the board structure of capital companies can best be described as a hybrid form, incorporating elements of both the one-tier and the two-tier system. It is called the 'Nordic Model' . See C. Will the sup be an Effective Legal Form for smes european journal of comparative law and governance 4 (2017) 246-287 2.2.2 Private Companies A private company's shares are offered and traded privately. In a lot of Member States a notarial deed is required for the transfer of the shares; e.g. in Germany, the Netherlands and Spain.13 In general there is no access to public funding, hence shares of a private company may not be listed and traded on a stock exchange.14 Also, a private company's shares must be in registered form; the issue of shares in bearer form and/or bearer shares certificates is prohibited.15
In general, national law provides for more or less severe restrictions on the transfer of the shares of a private company, e.g. in Belgium, France and Spain.16 In the United Kingdom and Germany there are no mandatory restrictions placed on the transferability of a private company's shares. However, such restrictions generally appear in the articles of association of these companies.17 Moreover, Dutch law allows for a provision in the articles of association for a free transfer of shares.18
National laws on private companies allow for a substantial scope of private agreement, especially in respect of the structure of the company. In comparison Belgium: Articles 249-254 bcc provide that a member cannot transfer its shares to a third party who is not a member of the sarl without the consent of at least half of the other members, who must possess at least three-quarters of the remaining shares. The articles of association cannot contain less stringent conditions. France: the transfer of the shares of an sarl must be approved by the majority of the shareholders holding at least one half of the sarl's capital (Article L 223-14). The approval is compulsory in the case of a transfer to third parties who are not members of the sarl. It is optional to transfer shares to other members or to certain relatives, unless the articles of association provide otherwise (Article L 223-16 The French sas In 1994 a simplified capital company was introduced in France, called la socié-té par actions simplifiée (sas).23 The legal framework of an sas is much more flexible than that of a standard French public or private company. In principle the provisions in respect of the French sa are applicable to the sas with the exception of some explicitly mentioned provisions, such as those concerning the management structures of the sa and its general meeting.24 Consequently, the founders of an sas are free to determine the organizational structure of the sas in its articles of association.25 The only obligation is to appoint a president who is responsible for managing the sas. The president is also the only person authorised to act on behalf of the sas with respect to third parties (representation of the sas).26 Besides the president, a general director ('directeur général') may be appointed with similar powers as those of the president.27 An sas may also have ad hoc company bodies, such as a supervisory board, a remuneration committee or an audit committee. The articles of association may freely define the powers of these company bodies, subject to certain mandatory provisions regarding the powers of the president and those of the general meeting. Also, the way in which the shareholders adopt decisions -modalities of consultation, quorum and majority of votes -can be determined freely in the articles of association of an sas.28 Some decisions, however, e.g. the approval of the annual accounts and amendments to the share capital, must be taken collectively.29 Additionally, the rights and obligations of the shareholders of an sas can be freely determined in the articles of association, subject to certain mandatory provisions. 
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There is no minimum capital requirement, so the sas can be incorporated with a capital of eur 1.31 The share capital of an sas must be paid up by at least 50 percent at the time of incorporation; the unpaid part of the capital must be paid up within a maximum period of five years.32 The capital may be paid up in cash, in kind or in services. However, in the latter case these shares cannot be transferred.33 Shares of an sas are normally freely transferable and negotiable unless the articles of association provide otherwise. The articles of association may provide that the transfer of shares is subject to a right of approval -to be granted by the president or by a decision of the shareholders with a specified majority or by another company body -or to other restrictions as specified in the articles of association. A pre-emption clause is possible: the seller first has to offer its shares to the other shareholders. Another possibility is an inalienability clause: a clause prohibiting shareholders to sell their shares during a period of up to ten years. 34 An sas may issue a variety of financial instruments, e.g. (convertible) bonds and warrants. The rights attached to shares may vary also; an sas can issue preferred shares with multiple voting rights, preferential dividend rights and/or veto rights. Generally, an sas may not offer its shares for sale to the general public.35 However, pursuant to an Order of 22 January 2009 the sas is able to trade other securities besides shares on the capital market, for instance bonds, and can offer them to qualified investors. This new facility made the sas even more attractive. 36 Finally, the sas can be incorporated by one or more natural or legal persons. The fact that legal persons may be shareholders of an sas makes the legal form useful in group structures. The sas held by only one shareholder is called an sasu (société par actions simplifiée unipersonelle). The legal form of the sas is often used in groups to organise wholly-owned subsidiary companies. Sometimes the parent company is a listed company, for example European aerospace giant Airbus, an sas which is wholly owned by Airbus Group se listed at the Frankfurt Stock Exchange.37 Other times the sas is used as a subsidiary in 31 See 
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The minimum capital of an slne is eur 3,012.46 The minimum capital prescribed for the sl is eur 3,000.47 Spanish law provides, in respect of an slne, for a maximum capital of eur 120,202. Increasing the capital beyond this amount leads to a conversion into an sl. The shares of an slne can only be paid up in cash.48 Finally, the members of the slne's managing body must be shareholders.49
2.2.3.3
The German ug On 1 November 2008 the 'Law for the Modernization of the GmbH and to combat its abuse' entered into force in Germany.50 This Act makes it possible to set up a special form of the GmbH, the so-called Unternehmergesellschaft (ug) haftungsbeschränkt (entrepreneurial company with limited liability; hereafter ug).51 A minimum capital of eur 1 is required,52 whereas for a regular GmbH the minimum issued share capital is set at eur 25,000.53 The ug was introduced to improve the competitiveness of the GmbH especially in respect to the private limited liability company in the United Kingdom. The name of the entrepreneurial company should include the words 'Unternehmergesellschaft (haftungsbeschränkt)' or 'ug (haftungsbeschränkt)' . The idea behind this provision is that (potential) creditors are warned that they are not dealing with a regular GmbH.
The ug is a special form of the GmbH; i.e., the ug is not a separate legal form but a form of the GmbH. The provisions of the GmbH-Gesetz are applicable to an ug unless the Act provides otherwise. The difference in the figure of the minimum capital requirement is also the main distinguishing feature between the ug and the regular GmbH. 46 Article 443 (1) european journal of comparative law and governance 4 (2017) 246-287
The incorporation of an ug is only possible under strict conditions, which clearly shows that the German legislator takes the minimum capital requirement still seriously. The first condition is that prior to the application for entry in the Commercial Register the issued capital of an ug has to be paid up in full in cash; contributions in kind are not allowed.54 Like a GmbH an ug will only come into existence upon its registration in the Commercial Register.
The second condition is that if after its formation the ug starts making profits, 25 percent of these profits have to be transferred to a legal or statutory reserve. This legal reserve will accumulate and may not be distributed.55 This legal reserve may be used only to cover an annual or accumulated deficit or may be used for recapitalizations. The reason for requiring this legal reserve is that an ug's lack of capital is not intended to be permanent, but is accepted only for a transitional period. The ug should continuously increase its capital until it eventually reaches the minimum capital limit of eur 25,000 as prescribed for a regular GmbH. Once the issued capital of the ug has increased to eur 25,000, the obligation to accumulate reserves ceases to exist. After an application for a change of the name (in order to add the supplement of GmbH instead of ug) and therefore the legal form with the Register Court ('Handelsgericht'), the ug will turn into a regular GmbH.56 However, there is no period of time prescribed nor an obligation to transform the ug into an GmbH. It is imaginable that an ug decides to maintain its legal status as an ug although its issued capital has exceeded the minimum capital figure prescribed for a regular GmbH.
2.3
The Impact of the eu-Harmonisation Company Law Programme on National Legal Forms In order to attain freedom of establishment for companies within the eu, Article 50(2)(g) tfeu provides for a duty of the eu bodies to act, through Directives which will co-ordinate to the necessary extent the safeguards which, for the protection of the interests of members and others, are required by Member States of companies or firms with a view to making such safeguards equivalent throughout the eu. So far eleven main company law Directives were enacted.57 54 Para. 5a(2) GmbHG. 55
Para. 5a(3) GmbHG. 56
Section. 5a(4) GmbHG. 57
The harmonised topics are the following: disclosure of the company's legal and financial situation, unrestricted power of representation, and restricted grounds for the nullity of companies ( A Directive is a very interesting instrument of European law. It is quite different from national legislation instruments. Although a Directive is binding on a Member State, it may choose the form and methods for the implementation of the provisions of the Directive into national legislation.58 So, if a Directive is enacted on a certain subject, the result will not be uniform or identical law in the (still) 28 eu-Member States. The objective of harmonisation is that the law on a certain subject is deemed to be equivalent in the eu Member States.
Considering the usefulness of the sup as a legal form for smes one should be aware of the fact that because of this eu harmonisation programme, companies seated in the eu already face similar national rules in respect of the harmonised topics. These topics differ from representation and capital protection to accounting and restructuring measures. However, the scope of the Directives is sometimes limited to a certain type of company. For instance, Directive 2012/30/eu in respect of capital and creditor protection is applicable to public companies only, and Directive 2004/25/ec in respect of takeover bids only to listed companies. Meanwhile, some very important topics have not been harmonised, such as the requirements for incorporating a company, and in respect of private companies, the rules for capital and creditor protection. Introducing the sup for single-member companies presents an opportunity to indirectly harmonise national law with respect to private companies (see section 3.11.).
2.3.1
Rules for Single-Member Companies at the eu Level The single-member company is an interesting phenomenon, since company law was originally developed for companies with more than one member. The company is typically set up as an association of several members. For a long time the formation of a company by one person was forbidden in a number of Member States. These Member States justified the prohibition of single-member companies by arguing that a company is a contract between two or more shareholders and by their concerns that the single member acting in bad faith might abuse the company. An important development at the European level was that in December 1989 the Council of the European Communities adopted the Twelfth Company Law Directive.59 The aim of this Directive was to introduce one man companies in all Member States. In view of this, the Directive states that a private company may have only one member, both at the time of its formation and also afterwards in case its shares are held by a single member. The European legislator interfered with the one man company because it was thought desirable to supply the sole trader throughout the European Union with a legal instrument which allows him to limit liability. This way the sole trader is encouraged to take the risk of setting up a business in the form of a company. The limited liability company was regarded as a necessary condition for business development in the European internal market.
In fact, the single-member company was the first eu legal form for business entities. The Twelfth Company Law Directive introduced a legal instrument allowing for the limitation of liability of a private company with a single member throughout the eu. The only exception is that a Member State does not need to allow the formation of a single-member private company where its legislation provides that an individual entrepreneur may set up an undertaking with limited liability under the conditions laid down in Article 7 of said Directive.
The Twelfth Company Law Directive provides for a limited harmonisation of the relevant national laws, because it does not address many key issues such as formation, registration, creditors' protection and minimum capital requirements. It only provides for some specific rules. One of these rules is that the identity of the single member should be disclosed to the public by an entry in the commercial register.60 The underlying reason is that the fact that the company only has one member may be of interest to those dealing with it. Furthermore, it was provided that the single-member exercises all the powers of the general meeting and his decisions in this capacity must be recorded in minutes or drawn up in writing.61 The same applies to contracts between the sole member and his company as represented by him, with the exception of contracts concluded under market conditions in the ordinary course of business.62 Where a Member State allows the single-member public company as well, the aforementioned specific rules shall also apply. 63 The principal rule of the Twelfth Company Law Directive is that a natural person who holds all the shares of one private company cannot be held liable for the company's debts merely because he is the sole member. The European legislator permits Member States -pending the co-ordination of national provisions on the laws relating to groups which has never materialised -to make special provisions and penalties for cases (i) where a natural person is the sole member of several companies; or (ii) where a single-member company or any other legal person is the sole member of a company.64 With this provision the European legislator took account of the differences that at that time existed in the national laws of the Member States, especially in respect of the law in groups of companies. For that purpose it is at the discretion of the Member States whether the privilege of limited liability applies where a legal person is the sole member of a company.65 As we will see in section 3.6., in this respect the European legislator has taken another course with the new legal form of the sup. It follows from the tenth consideration of the preamble of the draft sup Directive that it does not aim to replace the existing national forms of singlemember companies. Member States' existing traditions of company law are respected. For that reason, flexibility will be afforded to them as regards the 64 Article 2(2) Directive 2009/102/ec and recital 5 of its preamble. 65 See e.g., the implementation of this provision in Belgian law. Especially Article 213 bcc.
european journal of comparative law and governance 4 (2017) 246-287 manner and extent to which they wish to apply harmonised rules governing the formation and operation of sups. It is up to the Member States to choose between: (i) an exclusive system whereby not only Part i but also Part ii of the draft sup Directive applies to all single-member private limited liability companies so that all these companies are to operate and be known as sups; and (ii) an alternative/parallel system which provides for the establishment of an sup as a separate legal company form existing in parallel with other forms of single-member private limited liability companies provided for in national law.
In that case, a Member State knows at least two forms of single-member limited liability companies: the sup to which Part i and Part ii of the draft sup Directive apply, and other types of single-member limited liability companies (private and/or public) to which only Part i of the draft sup Directive is applicable. Member States are obliged to adopt, publish and apply not later than 24 months after the date of entry into force of the sup Directive, the laws, regulations and administrative provisions necessary to comply with the sup Directive (Article 31). Directive 2009/102/ec will be repealed 24 months after the date of entry into force of the sup Directive. References to the repealed Directive shall be construed as references to the sup Directive and shall be read in accordance with the correlation table in Annex ii (Article 29).
2.4
Supra-National, European Of the three established eu corporate forms, only the Societas Europaea (se) is a capital company and it is also the best known and most used form. To support this: on 12 May 2017, 2774 se's were established.71 The se, a European public company, is -just like the other eu legal forms -based on a European Regulation. A Regulation has general application and is binding in its entirety. A provision in an eu Regulation is directly applicable in the Member States;72 as opposed to a provision of an eu Directive, it does not need to be implemented in national law. So this is genuine eu legislation. However, the legal form of the se is not entirely regulated by eu law. In the se Regulation some options are included for the Member States, so there is some implementation law. Besides that, some topics are not regulated in the se Regulation. The result is that the se is not only governed by eu law but also by national law. In reality there are 28 different company law regimes for the se, depending on the law of the seat of incorporation of the relevant se. So, the place of incorporation of the se, or in other words, the place where the se has its registered office, is decisive for its applicable law.
There are some restrictions for incorporating an se. The ultimate goal of the se is to facilitate and promote the crossing of borders by enterprises within the eu.73 That is the reason why at the time of incorporation of an se a crossborder requirement must be fulfilled, meaning that the companies forming an se are governed by the law of different Member States or have had a subsidiary or a branch in another Member State for at least two years before the creation of the se.
Furthermore, the se is meant for relatively large companies. Consequently, under some circumstances -the formation of an se by cross-border merger or by way of a conversion -only public companies can promote the incorporation of an se.74 The fact that the se is meant for relatively large companies also explains the minimum capital requirement of eur 120,000.75
As described in section 2.2.1., at present there are two different systems for the board structure of public companies in the European Union. In some Member States the two-tier board structure is mandatory, whereas in some other Member States only the one-tier board structure is available to public companies. However, in a significant number of Member States a public 71 Consult www.ecdb.worker-participation.eu/news.php. 72
The definition of regulation can be found in Article 288 tfeu. 73
Recitals 10 and 11 of the preamble of the se Regulation. 74 See for the cross-border merger Articles 2(1) and 17 se Regulation and for the conversion Articles 2(4) and 37 se Regulation. 75
Article 4(2) se Regulation.
Will the sup be an Effective Legal Form for smes european journal of comparative law and governance 4 (2017) 246-287 company may choose between a one-tier and a two-tier board structure. The se Regulation also leaves it to the founders of the se to choose between the two systems.76 This means that in some countries founders of an se have this choice while founders of a national company do not, e.g. in Germany for an Aktiengesellschaft the two-tier board structure is obligatory. It is noteworthy that the creation of the se was subject to negotiations for more than 30 years. The main reason it took so long was that Member States had, and still have, very different views with regard to employee involvement. With this it is meant that any mechanism through which employees may exercise an influence on decisions to be taken in a company, such as the right of employees or employees' representatives to be informed and consulted about certain matters. A particular problem was posed by the so-called employee participation rights. Employee participation refers to the influence that employees, or employees' representatives, have on the composition of the supervisory (two-tier board) or the administrative board (one-tier board) of a company. This influence would consist of the right to elect or appoint some of the members of the company's supervisory or administrative board or the right to recommend and/or oppose the appointment of some or all of the candidates for membership of the company's supervisory or administrative board. In the process of the creation of the se some Member States, for instance Spain, Portugal and the United Kingdom, were reluctant to introduce companies with employee participation rights into their domestic legal system.77 Other Member States, for instance Germany and the Netherlands, feared that companies would choose the se in order to escape from the national provisions laid down with respect to employee participation. German law provides for extensive involvement of employees in national companies through employee participation rights in the various Co-Determination Acts. In the Netherlands, the socalled structure regime is an example of employee participation rights.
A solution was found in the form of a specific Directive: the se Directive.78 However, this Directive is based on a complicated compromise. The central theme of the se Directive is that the involvement of employees in a forthcoming se is the subject of negotiations. A special negotiating body of employees' representatives and the management of the companies establishing an 
Analysis of the Proposed Legal Form of the sup81
In order to answer the question whether the sup is an effective legal form for individual entrepreneurs as well as for subsidiaries within a group, the main characteristics will be pointed out (see sections 3.4.-3.9.), but first we will make some preliminary remarks in respect of the draft sup Directive (sections 3.1.-3.3.). Part i of the draft sup Directive contains provisions (Articles 3-5) which Member States must implement for all types of single-member limited liability companies. These provisions are similar to the provisions of Directive 2009/102/ec (see section 2.3.1.). The identity of the single-member should be disclosed to the public by entry into the commercial register. Furthermore, decisions taken by the single-member exercising the power of the general meeting should be recorded in writing. The same applies to contracts between the single-member and the company, with the exception of contracts concluded under normal market conditions.
The essence of the draft sup Directive is formed by Part ii (Articles 6-25) requiring the Member States to introduce into their national legislation a new legal company form for single-member private limited liability companies known under the common label of an sup. Furthermore, the draft sup Directive determines, to a certain extent, the legal framework of the sup. Nevertheless, the Member States' 'own' national rules will also be of importance, such as the rules of liability of directors and members.
Part iii (Articles 26-33) contains final provisions, especially regarding the relationship between the eu and the Member States. These provisions refer among others to the conferment of power on the Commission to adopt delegated acts and to the obligation of Member States to provide for appropriate penalties applicable to infringements of the national provisions adopted to implement the sup Directive.
3.2
Choice between an Exclusive and a Parallel System As described in section 2.3.2., Member States have the choice between an exclusive system and an alternative/parallel system. It is likely that most of the Member States will opt for a parallel system for the following reasons.
First of all, this system will be chosen because of the limited usefulness of the sup. The sup is designated for only one member. Over time it may appear that the concept of one member no longer suffices. Examples of this are the situation that the sole member deceases and his heirs wish to continue the enterprise of the sup and the situation where the sup needs additional funding and new shares must be issued to third parties. In these cases, the legal form of the sup no longer suffices. It is true that the sup may be converted in a 'common' multi-member private company, but this will take time and money. Second, in a parallel system, already existing single-member private limited liability companies will not be forced to convert themselves into an sup.
3.3
Compromise Text: Uniform Framework for the sup Replaced by National Variety It is notable that where the proposal for the sup Directive on a number of important issues provides for uniform arrangements for the sup, the compromise text mainly leaves the content of the national legislation applicable to the sup to the Member States. We give some examples:
(i) The time at which an sup acquires legal personality is no longer linked to its (online) registration. It is left to each Member State to determine the connecting factor for the acquisition of legal personality. (ii) The standard template of articles of association to be adopted by the Commission is replaced by a national template to be adopted by each Member State. (iii) The provision that both seats -the seat of incorporation and the real seat -do not necessarily need to be in the same Member State has been replaced by the provision that a Member State may apply the doctrine of the real seat to its own national sups. (iv) A uniform regime on the distribution of dividends has been replaced by the rule that each Member State adopts a system of creditor protection that will prevent the sup from being unable to pay its debts after a distribution of dividends. (v) The right of the single member to give instructions to the management body is eliminated.
Formation sup Ex Nihilo or by Conversion
The draft sup Directive restricts the possible ways of forming an sup to either incorporating a company ex nihilo (founding an entirely new company) or converting an already existing private company into an sup. registration, an sup may also be incorporated by other entities not having legal personality (Article 8).
The draft sup Directive requires Member States to offer a registration procedure that can be fully completed electronically without requiring a physical presence of the founder before the authorities of the Member State of registration.83 In line with the recommendations set out in the European Commission's 2011 Review of the Small Business Act84 to reduce the start-up time for new enterprises, Article 14(3) draft sup Directive prescribes that an sup should receive the certificate of registration in the relevant register of a Member State within five working days from the receipt of all the necessary documentation and information by the competent authority. This facility must be offered only to newly created sups. The conversion of existing entities into sups may, by their very nature, take more time. 85 An sup is registered in the Member State in which it is to have its registered office (Member State of registration). An sup acquires legal personality on the date determined by the national law of the Member State of registration ( Article 14(2)). This is in line with the general provision in Article 7(4) that an sup, and its articles of association, is governed by the national law of the Member State of registration. In addition to the online registration Member States may allow sups to be registered in other ways (Article 14(3) ).
In the draft sup Directive it is made clear that Member States are allowed to maintain existing rules or enact new rules concerning possible verification of the legality of the registration process, including rules on the verification of identification and legal capacity of the founder. Such rules may include, for example, the legality check via a video-conference or other online means that provide a real-time audio-visual connection. However, in any event national rules may not affect the possibility of completing the whole registration procedure online.86 Article 14b of the draft sup Directive contains provisions on the online cross-border identification of the founder of an sup. The Member State of registration has to recognise electronic identification means issued in another Member State and notified to the European Commission, in accordance with the eidas Regulation.87 eidas stands for electronic identification and signature. The eidas Regulation has introduced mutual recognition of eid's and electronic trust services, including e-signatures, electronic seals and electronic time stamps, within the eu-Member States. In respect of e-signatures the eidas Regulation ensures that e-signatures have the same legal effect as traditional 'wet ink' signatures. Also, electronic seals and electronic time stamps shall not be denied legal effect and admissibility as evidence in legal proceedings solely on the grounds that they are in an electronic form. In addition to the rules as set out in the eidas Regulation, the Member State of registration may recognise other electronic and non-electronic means of identification. If, for the purpose of registration, the registration authorities recognise non-electronic identification means issued in the Member State of registration, they must also recognise the same type of identification means issued in other Member States.88 With this whole set of guarantees related to the online registration of an sup in order to make it as secure and compliant with existing national rules as possible, it is believed that the risks of any misuse have been minimised. One should also bear in mind that these guarantees are without prejudice to any anti-money laundering rules.89
3.4.2
Information to be Made Available to the Founder of an sup Each Member State has to make available to the founder of an sup, before registration, up-to-date, clear, concise and user-friendly information about national law governing at least the aspects (of functioning and registration of an sup) listed in Article 12(1) of the draft sup Directive. This includes, inter alia, the powers and responsibilities of the management body, powers of the single member, the regulation of (dividend) distributions and formalities related to the registration of an sup.
Member States are also obliged to make available the relevant provisions of default national laws governing at least the above-mentioned aspects of the functioning and registration of sups, if any, or references to those provisions.
Article 12(3) of the draft sup Directive further prescribes that each Member State has to include on his national online registration website for sups links to the online registration web-sites for sups in other Member States. This obligation may be fulfilled by a Member State via a link to a central eu-web-site, such as the European e-Justice portal, providing the links to all online sup registration points in the Member States. 3.4.3 Conversion An sup may also be formed by the conversion of an existing private company as listed in Annex i (Article 9(1)). The formation of an sup by conversion shall not result in any winding-up procedures, any loss or interruption of the legal personality or affect any rights or obligations existing prior to the conversion (Article 9(2)). The sup simply assumes the rights and duties of the private company existing prior to the conversion. It is up to national law to provide for a conversion procedure. According to recital 11b of the preamble, a crossborder conversion of, for example, a Dutch bv into a German sup, is only possible if this is allowed by the national laws of both Member States. The reasons mentioned are that the subject of cross-border transfer of registered offices is not harmonised at the eu level and that it is without prejudice to the case-law of the European Court of Justice (ecj). However, in respect of the latter, according to the judgments of the ecj in the Cartesio90 and the Vale cases,91 one could argue that, on the one hand, a home state may not hinder a company from converting itself into a company governed by the law of the host state and, on the other hand, that whenever a host state provides for an internal conversion procedure, a company incorporated in another state may rely on this provision. The same applies to the cross-border conversion of a private company into an sup.
The draft sup Directive does not allow the direct conversion of a public company into an sup. The reason why this facility is not offered is not clear. It is also not justified, because an indirect route is available, i.e. a public company is able to convert itself into an sup after a conversion into a private company.
3.4.4
Establishment of an sup The registered office of an sup must be situated in an eu Member State ( Article 14 (1)). The draft sup Directive does not prescribe that both seats -the seat of incorporation and the real seat -of the sup need to be in the same Member State. In this respect, the European Commission differs from the provision in the se Regulation, that the registered office of an se shall be located in the same Member State as its head office.92 It is an important and welcome development that the Commission no longer supports the application of the real seat theory to a European legal form. This is in line with the case-law of the ecj in respect of national companies, especially the already mentioned Cartesio judgment, in which the ecj made it clear that a Member State may only apply the real seat theory to its own companies, and not to companies incorporated in another state. Accordingly, a Member State may still apply this theory to its own national sups. For an sup registered in a Member State that adheres to the real seat theory, it may not be possible to separate its registered office and its central administration or principal place of business. This may result in a liquidation or winding-up procedure or a loss of its legal personality according to the law of the Member State of incorporation, or conversion. In Member States which adhere to the incorporation theory a parent company is facilitated in order to incorporate and register all its subsidiaries in the form of an sup in the same Member State and to separately set up the offices for the central administration of these subsidiary sups in the Member State where each conducts its main activities. In that way, the parent company only needs to familiarise itself with the company law regime of one Member State, preferably its own. However, it could be a disadvantage for the business partners of these subsidiary sups: they must make themselves familiar with the provisions of a foreign company law regime.
3.5
Template for the Instrument(s) of Constitution Member States must make available an online template for each instrument of incorporation of an sup (Article 11(1)). Article 11(3) prescribes some requirements in respect of the information to be provided by a founder of an sup in the national template(s). Where a founder of an sup uses the national template(s), the relevant Member State ensures that the sup can be registered online.
Reference is made to one or more instruments of constitution, because according to some national company laws there is only one instrument of constitution including the articles of association -e.g. Dutch law: Article 2:177 (1) dcc prescribes that the notarial deed of incorporation must contain the articles of association -and according to others the articles of association are contained in a document separate from the instrument of constitution -e.g. uk law: Sections 8, 18 and 21 ca 2006 provide for a memorandum of association that cannot be amended or updated and articles of association that can.
Where the instrument(s) of constitution is (are) drawn up and submitted online with the use of the national template(s) and have been accepted by the registration authority, this means that at the time of formation of an sup these instruments are drawn up and certified in due legal form according to the relevant obligation under Article 11 Directive 2009/101/ec.
It is remarkable that the draft sup Directive does not contain any provisions on the amendment of the articles of association of the sup.
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3.6
Privilege of Limited Liability for Both Natural and Legal Persons The draft sup Directive purports not only to facilitate individual entrepreneurs, but also benefits groups of companies by allowing them to set up singlemember subsidiaries according to the same main requirements across the eu. Thus, it is explicitly stated in Article 8 that a legal person (including another sup) is entitled to incorporate an sup. Moreover, a natural person as well as a legal person may incorporate several sups. This is a significant difference with the Twelfth Company Law Directive, which leaves it to the discretion of Member States whether the privilege of limited liability applies in these situations. With regard to the sup, Member States are not allowed to make special provisions and/or penalties for cases (i) where a natural person is the sole member of several sups; or (ii) where a single-member company or any other legal person is the sole member of an sup. This can be an incentive for a Member State to abandon such penalties, also for the regular national legal form of the singlemember private company, because there is no valid reason to treat both legal forms of single-member private companies in a different way. It is remarkable that in the announcements regarding the sup the European Commission does not pay any attention to this implication of the draft sup Directive.
3.7
Capital and Creditor Protection The sup is designated for one member. For that reason, the sup is only allowed to issue one single share that cannot be split (Article 15). Where a single share of an sup is owned by more than one person -in particular in inheritance and matrimonial law -those persons shall be regarded as one member in relation to the sup.
The incorporation of an sup is facilitated by a minimum capital requirement of eur 1.93 The value of a minimum capital requirement is up for debate.94 One way of protecting creditors of a capital company is through 93 In Member States in which the euro is not the national currency, the share capital shall be at least equivalent to one unit of that Member States' currency (Article 16 (1)). Legal capital provisions contain an asset protection system with a minimum capital requirement and a balance sheet net asset test for distributions. Another way of protecting creditors is through a system based on a combination of solvency protection and liability of directors (and possibly shareholders) for unlawful distributions and/or wrongful trading. In this latter system, a minimum capital requirement is superfluous. In the draft sup Directive the golden mean is chosen: a minimum capital is required, albeit a very low amount. A low minimum capital requirement is in line with the approach already taken for private companies in a significant number of Member States. It could have the effect that start-up activities are stimulated as was the case in some Member States, e.g. France, Germany and Poland, where there was a significant increase in the number of new companies after the law reforms which lowered the minimum capital requirement.95 A possible reason for this is that a low minimum capital requirement allows the founder(s) flexibility in financing the activities of the company: by way of share capital or by borrowing money from a bank or otherwise. Having said this, we fail to see a good reason for not allowing Member States to waive the minimum capital requirement for an sup. A minimum capital of eur 1 only has symbolic value: it does not offer any more protection to creditors than no minimum capital whatsoever as is prescribed in the Netherlands.
While the minimum capital requirement of the sup is fixed on eur 1, the question arises how the protection of creditors is regulated, especially protection from excessive distributions to the single member. In this respect Article 18(1) draft sup Directive requires that the Member States ensure the establishment of mechanisms in national law that would prevent sups from being unable to pay their debts after making distributions. The choice of form and methods ensuring the compliance with this requirement is left to the Member States. In this context, Member States should be able, for example, to require sups to build a legal reserve, establish a minimum balance sheet test and/or require a solvency test with or without a solvency statement prepared and signed by the management body. the minimum capital required for a private company. This provision bears a strong resemblance to the one prescribed for the German ug as described in section 2.2.3. We welcome the fact that the Commission no longer supports the application of capital maintenance rules as laid down in the Second Company Law Directive for public companies.97 The Commission's proposal for a European Private Company (spe)98 was still largely based on these rules.99 It contained an asset protection system with a minimum capital requirement and a balance sheet net assets test for distributions. In our opinion, legal capital provisions are not adequate for the protection of company creditors.100 The reasons for this are not only that the provisions regarding the raising of capital go further than is necessary for their purpose of giving protection to creditors and involve unnecessary costs for businesses, but more importantly that the required balance sheet test for distributions does not provide creditors with the desired reasonable prospect that after making a distribution a company will be able to pay its debts as they fall due. That should be the basic principle for creditor protection, namely that creditors have a reasonable prospect that the company will meet its obligations to them in a timely fashion.101 A better way to protect company's creditors against dilution of the company's assets is a system based on a combination of solvency protection and liability of directors and members for unlawful distributions and/ or wrongful trading.
In respect of the sup Member States are given the freedom to choose the form of creditor protection and by doing so make a connection with the provisions for the regular private company. This is considered as progress in comparison with the proposed spe Regulation. 
3.8
The sup and Employees' Rights The draft sup Directive does not introduce any new rules as regards employee involvement, i.e. rights of information and consultation of employees or employees' representatives and employee participation in the supervisory or administrative board of the sup. Instead, the rights of the sup's employees will remain covered by existing national laws in respect of private companies.102
3.9
Organisation of sups Each sup has a single-member and a management board composed of one or more directors. A supervisory board is optional (Article 22(1) ). The draft sup Directive is silent on the question of whether an sup may provide in the articles of association for a one-tier board structure with executive and nonexecutive directors. We see no reasons why the two-tier board structure should be exclusively available to an sup.
According to the general provision in Article 4(1) the single member exercises the powers of the general meeting of the sup. The division of powers between the general meeting and the management board of an sup is left to national legislation, notwithstanding the original proposal which contained a list of decisions which needed to be taken by the single member.
The draft sup Directive is also silent on the question of whether a legal person is allowed to be a director of an sup. However, in order to increase the trustworthiness and reliability of sups, the draft sup Directive lays down provisions relating to the disqualification of directors (Article 22(3) and (4)).
3.10
The Pros and Cons of the sup The objective of this publication is to examine whether the sup is an appropriate legal form for smes as well as for subsidiaries within the European Union. In other words: what are the pros and cons of the sup? In order to answer this question, we distinguish between the sup as a legal form for individual entrepreneurs and the sup as a legal form for subsidiaries within a group.
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Individual Entrepreneurs Since the adoption of the Twelfth Company Law Directive in 1989 and its subsequent implementation, individual entrepreneurs throughout the European Union are allowed to limit their personal liability for company's debts by using a single-member private company. In that respect, the sup brings nothing new. The surplus value of the sup for individual entrepreneurs lies particularly in the fact that all Member States should allow the incorporation of an sup online in its entirety, without the need for the founder to appear physically before any authority in the Member State of registration. In other words, notarial intervention may not be required for the incorporation of an sup, at least not in a way that interferes with the online incorporation procedure. An online template for the instrument(s) of incorporation as well as an online registration template will be available. Furthermore, the incorporation of an sup is facilitated by a minimum capital requirement of eur 1. This could be attractive for individual entrepreneurs who are established in Member States that do not have the possibility of an online-incorporation and/or require a substantial minimum capital for the incorporation of a private company.
However, the sup also has a downside because of its limited usefulness. The sup is designated for only one member. During its life span it may turn out that the concept of one member no longer suffices. Examples of this are the situation that the sole member is deceased and his heirs wish to continue the enterprise of the sup and the situation that the sup needs additional funding and new shares should be issued to third parties. Under these circumstances the sup must be converted in a 'common' multi-member private company. However, this is time-and money-consuming.
3.10.2
Subsidiaries The draft sup Directive enables groups of companies to set up subsidiaries across the eu in the legal form of an sup. Member States are not allowed to make special provisions and/or penalties for cases where a single-member company or any other legal person is the sole member of an sup. Furthermore, the draft sup Directive offers Member States that adhere to the incorporation theory the possibility of allowing the separation of the registered office and the head office of sups. This enables a parent company to incorporate and register all its subsidiaries in the form of an sup in the same Member State and to set up separately the offices for the central administration of these subsidiary sups in the Member State where each conducts its main activities. In that way, the parent company only needs to familiarise itself with the company law regime of one Member State, preferably its own. However, it could be a 276 disadvantage for the business partners of the sups: they must make themselves familiar with the provisions of a foreign company's legal regime.
Nonetheless, it remains to be seen whether parent companies will make use of the possibility to incorporate all their subsidiaries in the form of an sup in the same Member State. We refer to experiences gained in Germany. When eliminating the real seat doctrine103 the German legislator hoped that German parent companies would incorporate all their 'foreign' subsidiaries as German companies. This did not prove to be true, for the reason 'that this kind of group structure would jeopardise the acceptance of the subsidiaries in their host countries' .104
Also, it is doubted in German academic literature whether the sup will be suitable as a building block for groups of companies. The reasons for this doubt are that the draft sup Directive contains no uniform standards for (i) the right of the single member to give instructions to the management board;105 and (ii) directors' liability.106
3.11
Do We Need the sup? The question may arise whether or not we need the sup? In our view, it is not necessary to introduce the new legal form of the sup in order to achieve the goals set by the European legislator. These goals could also be achieved by forcing the Member States to offer to a natural person and a legal person the possibility of incorporating a regular single-member private company with a minimum capital of only eur 1 (or even without a minimum capital) online. At european journal of comparative law and governance 4 (2017) 246-287 the same time, we do realise that such a harmonisation of the national law regarding the regular private company may not be feasible (yet). It is not unlikely that a large number of Member States may well want to adhere to their own established rules of private company law as far as possible, but are willing to adapt their national legislation for the static legal form of the sup. Here again the paradox in European Company Law earlier outlined by Jaap Winter107 appears. The choice falls on the sup, because Member States are prepared to renounce their 'own' private company law for the static legal form of the sup. Later on, it will be shown that there is no (great) need for the sup because of its limited usefulness. Meanwhile the facilitative arrangements applicable to the sup -like the online incorporation and registration and the online templatescould have the side effect of pressuring Member States into also offering these facilities to other national legal forms; at least to national private companies and possibly also to national public companies. In the long term this will lead to an adjustment of national company law which was appropriate from the beginning. Thus, the indirect impact of the sup could be large. What seems like a fairly harmless harmonisation, because only some specific rules in respect of a special type of a single-member private company called sup should be introduced while leaving the national rules in respect of single-member companies untouched, could eventually lead to a more or less harmonised law of private and possibly even public companies.
Disintegrating National Influences of the Introduction of the sup
There might be some disintegrating influences between Member States which could hinder the introduction by the European legislator of a new legal enterprise form like the sup. In this respect, we will discuss the following subjects: the system of incorporation, creditor protection, board structure and employee participation.
107 Jaap Winter outlined this paradox in eu company law with regard to the se. An example: the founders of an se were given the option to choose between a one-tier and a two-tier board structure. 
4.1
Incorporation of a Company: Notarial Intervention vs Online Incorporation In the European Union two different systems for the incorporation of companies can be distinguished. In a significant number of Member States (e.g. the United Kingdom, Ireland, Denmark, Sweden, Finland) the incorporation of public and private companies can be completed fully electronically, without requiring the intervention of a public notary. In other Member States (e.g. Germany, Italy, the Netherlands, Austria, Luxembourg) the incorporation of a capital company requires a deed executed by a public notary (or an attorney).
The starting point of the draft sup Directive is that each Member State has to provide for an online incorporation of an sup. Member States have to offer a registration procedure that can be completed electronically without requiring the need of a physical presence of the founder of an sup before the authorities of the Member State of registration. However, in addition to the online registration Member States may allow sups to be registered in other ways (Article 14(3)). This option is especially important for Member States that traditionally require notarial intervention for the incorporation of companies. These Member States may still offer the founder of the sup the choice between (i) online-incorporation; and (ii) incorporation by notarial deed. It is noteworthy that in the compromise text of the draft sup Directive the time at which an sup acquires legal personality is no longer linked to its (online) registration. It is left to each Member State to determine the connecting factor for the acquisition of legal personality (Article 14(2)). If the sup is incorporated by a notarial deed, that connecting factor could be set at the time of execution of the notarial deed. We expect that this compromise will contribute to the acceptance of the sup Directive by the Member States.
4.2
Minimum Capital Requirement and Creditor Protection In the nineties of the last century the lack of a minimum capital requirement was an important incentive to incorporate a private limited liability company (ltd.) in the United Kingdom, because at that time it was the only eu Member State which made that possible. The result was that quite a lot of foreign entrepreneurs set up a ltd. in the United Kingdom while operating exclusively in the home Member State of the entrepreneurs. By doing so, the national minimum capital requirement for private companies was circumvented. This practice was allowed by the ecj in the Centros and Inspire Art judgments.108 The ecj considered the fact that an eu resident establishes a company in a Member european journal of comparative law and governance 4 (2017) State where the company law rules are quite liberal to be an inherent element of the right of establishment, and not to be an abuse of that right. These judgments led to a significant increase in the number of incorporations of ltd.'s in the United Kingdom by foreign entrepreneurs.109
In order to make the domestic private company a more attractive company form and a more competitive one, especially in comparison with the ltd., in the following years a significant number of eu Member States lowered the minimum capital requirement or even abolished it.110 These Member States will agree with a minimum capital requirement of eur 1 for the sup or no requirement at all. However, in a minority of the Member States the minimum capital requirement is still set at a relatively high amount. For a German GmbH, the minimum capital is set at eur 25,000, although entrepreneurs have the option of setting up an ug with a minimum capital of eur 1 (see section 2.2.3.). For a Hungarian Korlatolt Felelossegu Tarsasag (kft) a minimum capital requirement of 3 million huf -approximately eur 12,000 -applies. The amount of the minimum capital for a Luxembourg sarl was recently reduced to eur 12,000, whereas for a Slovenian Druzba z omejeno odgovornostjo (d.o.o.) the minimum capital requirement amounts to eur 7,500 and for a Swedish Aktiebolag Privat to 50,000 Swedish kronor, a little more over eur 5,000. These differences explain that in respect of the spe (European Private Company),111 the minimum capital requirement was one of the three main outstanding issues on which the Council could not reach political agreement. 112 The same could become true for the sup. The last-mentioned Member States will want to shape -if possible -the minimum capital requirement for the sup in line with that for their domestic types of private company. If they accept a lower figure of minimum capital for the sup, or even none, they take the risk that entrepreneurs will make use of the opportunity to escape the burdens of their domestic company law, and incorporate an sup instead of a domestic type of private company.
european journal of comparative law and governance 4 (2017) These figures show that in these Member States the new, free choice of the board structure of the se did not lead to an overwhelming choice for the onetier board, but also that there is a certain need for a one-tier board. In our opinion, it is advisable that the European legislator, if he introduces new legal forms, provides for flexibility by giving the founder(s) the choice between both board structures. Given the experiences gained with the se, we expect that the different board structures will no longer be a stumbling block for Member States.
4.4
Employee Participation/Co-Determination eu Member States have very different views with regard to employee involvement. This is not so much the case in respect of the employee's rights of information and consultation. An eu Directive establishing a general framework for these rights has existed since 2002.115 It sets minimum principles, definitions and arrangements for information and consultation of employees at the enterprise level within each Member State. It covers the following areas: economic, financial and strategic developments; structure and foreseeable development of employment and related measures; and decisions likely to lead to substantial changes in work organisation or contractual relations. To accommodate smes, Directive 2002/14/ec applies only to undertakings employing at least 50 employees, or to establishments employing at least 20 employees. The choice was at each Member State's discretion. According to a review of the application of Directive 2002/14/ec in the eu executed in 2008, the large majority of Member States adopted implementing measures which cover the main elements of the Directive.116 Nevertheless, some issues raised questions of interpretation or doubts about a proper implementation. In general, however, it is accepted throughout the eu that employees have information and consultation rights at the enterprise level.
In respect of board-level employee representation (employee participation) eu-Member States have a very different outlook. One of the reasons is that while the information and consultation rights of employees are exercised at the level of the enterprise, the participation rights are exercised at the level of the legal form of the enterprise -the company. Employees or their 
